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1. Two g r o u n d s  o f  p ro tes t  a g a i n s t  a p p l i c a t i o n  o f  
Buy American A c t  e v a l u a t i o n  f a c t o r  are t i m e l y  
when f i l e d  w i t h i n  1 0  working  d a y s  o f  when t h e  
protester l e a r n s  o f  bas i s  o f  p ro tes t .  F i n a l  
g r o u n d  of pro tes t  is u n t i m e l y  f i l e d  b u t  w i l l  be 
c o n s i d e r e d  u n d e r  s i g n i f i c a n t  i s s u e  e x c e p t i o n  t o  
Bid Pro tes t  P r o c e d u r e s .  

2.  P r o t e s t e r  w a s  n o t  p r e j u d i c e d  by  c l a s s i f i c a t i o n  
of f o r e i g n  c o u n t r i e s  i n v o l v e d  i n  Buy American 
e v a l u a t i o n  o f  b i d s  s u b m i t t e d  f o r  r e q u i r e m e n t  o f  
h e x a c h l o r e t h a n e  

3. P r o t e s t  t h a t  Buy American A c t  e v a l u a t i o n  s h o u l d  
n o t  have  been  c o n d u c t e d  b e c a u s e  sole d o m e s t i c  
b i d ,  which was n o t  l o w ,  was, a l l e g e d l y ,  bogus  
is r e j e c t e d .  Bogus c h a r g e  r e l a t e s  t o  a l l e g a -  
t i o n  c o n c e r n i n g  d o m e s t i c  b i d d e r ' s  a l l e g e d  non- 
r e s p o n s i b i l i t y .  B u t  Buy American r e g u l a t o r y  
scheme d o e s  n o t  r e q u i r e  r e s p o n s i b i l i t y  d e t e r -  
m i n a t i o n  o f  domestic b idde r  i n  t h i s  s i t u a t i o n .  
Moreover ,  GAO does n o t  c o n s i d e r  t h a t  a r e spon-  
s i b i l i t y  d e t e r m i n a t i o n  need be  made a b s e n t  
c o l l u s i o n  o r  o t h e r  e x t r a o r d i n a r y  c i r c u m s t a n c e s  
n o t  p r e s e n t  i n  t h i s  p r o c u r e m e n t .  F i n a l l y ,  
d o m e s t i c  b i d  c o n t a i n e d  no i n d i c a t i o n  t h a t  i t  
was o t h e r  t h a n  domestic. 

4 .  S o l e  d o m e s t i c  b i d d e r  s u b m i t t e d  b i d  for  q u a n t i t y  
which  was l e s s  t h a n  maximum s p e c i f i e d  i n  IFB.  
P a r t i a l  b i d  was a u t h o r i z e d  by I F B .  C o n t r a c t i n g  
o f f i c e r  a p p l i e d  Buy American A c t  e v a l u a t i o n  
f a c t o r  a g a i n s t  n o n d o m e s t i c  b i d d e r  a s  to  maximum 
q u a n t i t y  which n o n d o m e s t i c  b i d d e r  b i d  on .  
A p p l i c a t i o n  o f  e v a l u a t i o n  f a c t o r  a s  t o  q u a n t i -  
t i e s  o n  which d o m e s t i c  b i d d e r  s u b m i t t e d  p a r t i a l  
b i d  was proper.  A p p l i c a t i o n  of e v a l u a t i o n  
f a c t o r  a s  to  q u a n t i t i e s  o n  w h i c h  o n l y  f o r e i g n  
b i d s  were s u b m i t t e d  was improper. P a r t i a l  
t e r m i n a t i o n  of c o n t r a c t  is recommended. 

. -  . .  T i  . .. . 
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Cal Capi t a l  Exports ( C a l  C a p i t a l )  protests a n  award by 
t h e  D e p a r t m e n t  o f  t h e  Army, Materiel Development  and  Readi- 
n e s s  Command (Army) ,  to  I C 1  Americas I n c o r p o r a t e d  ( I C I )  
u n d e r  i n v i t a t i o n  for  b i d s  ( I F B )  DAAA03-82-B-0039 f o r  
1 ,413 ,025  pounds  o f  h e x a c h l o r o e t h a n e .  The IFB a lso p r o v i d e d  
t h a t  b i d d e r s  c o u l d  b i d  o n  lesser q u a n t i t i e s  and t h a t  t h e  
A r m y  r e s e r v e d  t h e  r i g h t  ( u n l e s s  t h e  b i d d e r  s p e c i f i e d  o t h e r -  
wise) t o  award f o r  a q u a n t i t y  less t h a n  t h a t  b i d  a t  t h e  same 
u n i t  pr ice  b i d  f o r  t h e  h i g h e r  q u a n t i t y .  

A c t  e v a l u a t i o n  f a c t o r  to  its l o w  b i d .  S p e c i f i c a l l y ,  Cal 
Capi ta l  c o n t e n d s  t h a t :  (1) t h e r e  was c o n f u s i o n  i n  c lass i -  
f y i n g  B r a z i l  and t h e  U n i t e d  Kingdom f o r  Buy American 
p u r p o s e s ;  ( 2 )  t h e  sole d o m e s t i c  b i d  was n o t  fo r  c o n s i d e r a -  
t i o n  because t h e  domestic b i d d e r  c a n n o t  s a t i s f a c t o r i l y  
m a n u f a c t u r e  t h e  p r o d u c t ;  and  ( 3 )  a proper Buy American 
e v a l u a t i o n  would have r e s u l t e d  i n  m u l t i p l e  awards b e c a u s e  
t h e  sole d o m e s t i c  b i d d e r  s u b m i t t e d  a p a r t i a l  b i d .  

C a l  Capi ta l  p ro t e s t s  t h e  a p p l i c a t i o n  o f  a Buy Amer ican  

The protest  is s u s t a i n e d  i n  p a r t  and  d e n i e d  i n  p a r t .  

The f o l l o w i n g  b i d s  were s u b m i t t e d  a t  b i d  o p e n i n g :  

QUANTITIES - B I D  PRICE SOURCE 

C a l  C a p i t a l - - 1 , 4 1 3 , 0 2 5  pounds  $0.457/1b B r a z i l  
ICI - - l , 413 ,025  pounds  0 . 6 0 / l b  Un i t ed  Kingdom 
Rhone-Poulenc--720,000 pounds  0.6O/lb F r a n c e  
Diamond Shamrock--min. 480 ,000 ,  

max. 960 ,000  0 . 6 7 / l b  U n i t e d  S t a t e s  

D e f e n s e  A q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 6 - 1 0 4 ( b ) ( l )  
( D e f e n s e  A q u i s i t i o n  C i r c u l a r  ( D A C )  N o .  76-25, O c t o b e r  31,  
1 9 8 0 )  r e q u i r e s  t h a t  a n  e v a l u a t i o n  fac tor  be added  to  a 
" n o n q u a l i f y i n g  c o u n t r y  o f f e r . "  The c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e d  t h a t  C a l  C a p i t a l ' s  b i d  was a n o n q u a l i f y i n g  o f f e r  
and  Diamond Shamrock ' s  b i d  was a domestic o f f e r .  A 50- 
p e r c e n t  e v a l u a t i o n  f a c t o r  was added  t o  Cal C a p i t a l ' s  b i d ,  
r a i s i n g  t h e  b i d  to  $0.0086 per pound h i g h e r  t h a n  Diamond 
Shamrock ' s  b i d .  N o  e v a l u a t i o n  f a c t o r  was added  to I C I ' s  b i d  
. because  i t  w a s  a " q u a l i f y i n g  c o u n t r y  o f f e r . "  I C 1  t h e r e f o r e  
became t h e  l o w ,  e v a l u a t e d  b i d d e r  and  was awarded  a c o n t r a c t  
for a l l  1 , 4 1 3 , 0 2 5  pounds .  
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The Army c o n t e n d s  t h a t  t h e  f i r s t  t w o  g r o u n d s  of t h e  
protest  are  u n t i m e l y  b e c a u s e  t h e y  were f i l e d  w i t h  o u r  O f f i c e  
o n  Sep tember  1 5 ,  1 9 8 2 ,  or more t h a n  10  work ing  d a y s  a f t e r  
C a l  C a p i t a l  was a d v i s e d  o n  Augus t  30 t h a t  award would be 
made to  I C I .  W e  d i s a g r e e .  A protest  m u s t  be  f i l e d  w i t h i n  
1 0  w o r k i n g  d a y s  a f t e r  t h e  p ro tes te r  knows of t h e  b a s i s  o f  
protest .  4 C.F.R s 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 3 ) .  C a l  Cap i t a l  i n s i s t s  
t h a t  t h e  Army d i d  n o t  " c l a r i f y "  i t s  p o s i t i o n  o n  t h e  r e a s o n s  
for t h e  award  u n t i l  S e p t e m b e r  10. The Army h a s  n o t  q u e s -  
t i o n e d  t h i s  p o s i t i o n .  The company ' s  Sep tember  15 p ro te s t ,  
t h e r e f o r e ,  w a s  t imely .  A s  t o  t h e  f i n a l  g r o u n d  of pro tes t ,  
which  was f i l e d  o n  December 2 ,  1982 ,  w e  f i n d  i t  to  ra ise  a 
s i g n i f i c a n t  i s s u e ,  a s  d i s c u s s e d  below.  

t h e  Army p r o p e r l y  e v a l u a t e d  b i d s .  I n  r e s p o n s e  t o  i ts  
r e q u e s t  f o r  a l i s t  o f  q u a l i f y i n g  c o u n t r i e s ,  t h e  Army s e n t  a 
l i s t  o f  " d e s i g n a t e d  --.---̂ - c o u n t r i e s  u n d e r  t h e  T r a d e  Agreement 
A c t "  ( e m p h a s l s  s u p p l i e d ) .  C a l  C a p i t a l  a r g u e s  t h a t  t h e  f a c t  
t h a t  i t  was p r o v i d e d  t h e  wrong l i s t  i n d i c a t e s  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  may have  i m p r o p e r l y  d e t e r m i n e d  t h a t  t h e  
U n i t e d  Kingdom is a q u a l i f y i n g  c o u n t r y  and B r a z i l  is a 
n o n q u a l i f y i n g  c o u n t r y .  

C a l  C a p i t a l  s t a t e s  t h a t  i t  u n d e r t o o k  t o  d e t e r m i n e  i f  

-l_t__- 

The Army h a s  p r o v i d e d  a d e t a i l e d  r e s p o n s e  to  C a l  
Cap i t a l ' s  c h a r g e  t h a t  i t  was p r e j u d i c e d  by t h e  c lass i f ica-  
t i o n  of t h e  c o u n t r i e s  i n v o l v e d .  W e  c a n n o t  q u e s t i o n  t h a t  
r e s p o n s e ,  which  is: 

I* * * F o r  e v a l u a t i o n  p u r p o s e s  u n d e r  DAR 
6 - 1 0 4 . 4 ,  a ' q u a l i f y i n g '  c o u n t r y  is  d e f i n e d  by  
DAR 6-001.5(d)  t o  b e  a n y  c o u n t r y  d e f i n e d  i n  
6 - 0 0 1 . 5 ( a ) ,  ( b )  or (c), t o  b e  a D e f e n s e  Cooper- 
a t i o n  C o u n t r y  l i s t e d  i n  DAR 6-1504, FMS/Offset 
Ar rangemen t  C o u n t r y ,  l i s t e d  i n  DAii 6-1310.1, or 
a P a r t i c i p a t i n g  NATO C o u n t r y  l i s t e d  i n  DAR 
6-1401, r e s p e c t i v e l y .  The i n f e r e n c e  manda- 
t o r i l y  is t h a t  a l l  o t h e r  c o u n t r i e s  are Inon- 
q u a l i f y i n g '  c o u n t r i e s .  The U n i t e d  Kingdom is 
l i s t e d  i n  DAR 6-1401 a s  a P a r t i c i p a t i n g  NATO 
C o u n t r y  and t h u s  is  a ' q u a l i f y i n g '  c o u n t r y  per 
DAR 6 -001 .5 (c )  and ( d ) .  B r a z i l  is  n o t  l i s t e d  
i n  e i t h e r  DAR 6-1504 a s  a Defense  C o o p e r a t i o n  
C o u n t r y ,  i n  DAR 6-1310.1 a s  a FMS/Offset  
Ar rangemen t  C o u n t r y ,  o r  i n  DAR 6-1401 as  a 
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P a r t i c i p a t i n g  NATO C o u n t r y ,  t h u s  B r a z i l  is d 
' n o n q u a l i f y i n g '  c o u n t r y .  The c o n c l u s i o n  is 
t h a t  t h e  b i d  o f  I C I ,  which  * * * o f f e r e d  a 
p r o d u c t  from Eng land ,  was c o r r e c t l y  e v a l u a t e d  
a s  a ' q u a l i f y i n g '  c o u n t r y .  On t h e  o t h e r  hand ,  
the P r o t e s t e r ' s  b i d ,  which * * * o f f e r e d  a 
product from B r a z i l ,  was cor rec t ly  e v a l u a t e d  as 
a ' n o n q u a l i f y i n g '  c o u n t r y .  

* *  * * [ T l h e  C o n t r a c t i n g  O f f i c e r  
p r o v i d I e d ]  t h e  P r o t e s t e r  a l i s t  o f  d e s i g n a t e d  
c o u n t r i e s  unde r  t h e  T r a d e  Agreements  A c t  of 
1979 a s  implemented by DAR 6-1601 and DAR 
6-1602. DAR 6-1601 es tab l i shes  d e s i g n a t e d  
c o u n t r i e s  from which b i d s  o n  e l i g i b l e  p r o d u c t s  
over $196,000 are t o  be e v a l u a t e d  w i t h o u t  
r e g a r d  to  t h e  res t r ic t ions  o f  t h e  Buy American 
A c t .  * * * 

"It  is merely n o t e d  t h a t  e v e n  unde r  t h e  
Trade Agreements  A c t  of 1979 ,  B r a z i l  was n o t  a 
d e s i g n a t e d  c o u n t r y  f o r  which w a i v e r  of t h e  Buy 
American A c t  is a u t h o r i z e d .  On t h e  o t h e r  hand,  
t h e  Un i t ed  Kingdom is [also] e n t i t l e d  t o  t h e  
b e n e f i t s  of b e i n g  a d e s i g n a t e d  c o u n t r y  and  
b i d d e r s  o f f e r i n g  e l i g i b l e  E n g l i s h  p r o d u c t s  i n  
a n  amount o v e r  $196,000 would be e n t i t l e d  to  
waive t h e  p r o v i s i o n s  o f  t h e  Buy American A c t . "  

Thus ,  w e  d e n y  t h i s  g round  of protest. 

DAR S 6-104.4, s u p r a ,  requires t h a t  i n  t h e  a b s e n c e  o f  a 
d o m e s t i c  b i d ,  f o r e i g n  b i d s  s h a l l  be e v a l u a t e d  on a n  e q u a l  
bas i s .  C a l  C a p i t a l  c o n t e n d s  t h a t  Diamond Shamrock is n o t  
c u r r e n t l y  p r o d u c i n g  h e x a c h l o r o e t h a n e  and  c a n n o t  s a t i s f a c -  
t o r i l y  m a n u f a c t u r e  it. Thus ,  C a l  Cap i t a l  c o n t e n d s  t h a t  t h i s  
a l l e g e d  c i r c u m s t a n c e  s h o u l d  mean t h a t  t h e r e  was no  bona f i d e  
domestic b i d  . 

I n  e f f e c t ,  C a l  C a p i t a l  is a r g u i n g  t h a t  Diamond Shamrock 
is n o t  a bona f i d e  d o m e s t i c  b i d d e r  b e c a u s e  t h e  company is ,  
a l l e g e d l y ,  incapable of f u r n i s h i n g  t h e  i t e m  s o u g h t .  The 

. c o n t r a c t i n g  o f f i c e r  r e s p o n d s ,  i n  e f f e c t ,  t h a t  he was n o t  
r e q u i r e d  to make a formal d e t e r m i n a t i o n  o f  Diamond 
Shamrock ' s  r e s p o n s i b i l i t y  s ince  t h e  company ' s  b i d  was n o t  
l o w  and,  i n  any  e v e n t ,  he  had n o  r e a s o n  t o  q u e s t i o n  t h e  
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company's redponsibility . 
officer states that Diamond Shamrock "does produce [the 
chemical sought] as a byproduct of other manufacturing'' and 
that the company provided acceptable samples of the chemical 
to Pine Bluff Arsenal 2 years ago. 

Specifically, the contracting 

i 
In our view, the evaluation scheme contemplated by DAR 

0 6-104.4, supra, does not require that the responsibility 
of the sole domestic bidder, who is not low, be assessed for 
Buy American purposes. Moreover, we do not consider that an 
assessment need be made absent evidence of collusion or 
other extraordinary circumstances, which are not present 
here. Diamond Shamrock submitted a responsive domestic bid 
because it excluded no end product from its Buy American 
certificate and did not otherwise indicate that it was 
bidding a foreign end product. See Fordice Construction 
Company, B-206633, April 30, 1982, 82-1 CPD 401. Therefore, 
we cannot question the Army's view t h a t  Diamond Shamrock was 
a bona fide domestic bidder. 

i 
Cal Capital's final ground of protest is that the 

evaluation was improper because Diamond Shamrock submitted a 
partial bid an less than the entire quantity sought. The 
Army notes that partial bids were acceptable because they 
were not prohibited and clause 10 of standard form 3 3 A ,  as 
noted above, provided that, "unless otherwise provided in 
the schedule,. offers may be submitted for any quantities 
less than specified." However, Cal Capital's comments filed 
on December 2, 1982, on the Army's report reveal that Cal 
Capital is nut disputing that partial bids were acceptable. 
Rather, Cal Capital is protesting that the evaluation factor 
should not by applied against Cal Capital on those quanti- 
ties that Diamond Shamrock did not bid. Diamond Shamrock 
bid on a minihum of 480,000 pounds and a maximum of 960,000 
pounds. Cal capital concedes that if its first two grounds 
of protest are without merit, IC1 is the low, evaluated 
bidder on the first 480,000 pounds. However, Cal Capital 
contends it is unclear whether Diamond Shamrock submitted a 
"firm offer'' on quantities between 480,000 and 960,000 
pounds becaus'e Diamond Shamrock referred to a "minimum" and 
''maximum." C a l  Capital argues that the Buy American differ- 
ential, therefore, may be inapplicable on these quantities. 
Finally, Cal Capital argues that the differential is clearly 
inapplicable as to quantities in excess of 960,000 pounds on 
which Diamond: Shamrock did not hid. 

I 

t 
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The A r m y  c o n t e n d s  t h i s  a r g u m e n t  is  u n t i m e l i  b e c a u s e  it 
was n o t  c l e a r l y  r a i sed  i n  C a l  Cap i t a l ' s  i n i t i a l  protest 
l e t te r  b u t ,  r a t h e r ,  f i l e d  more t h a n  2 mon ths  a f t e r  t h e  
i n i t i a l  protest .  C a l  Cap i t a l ' s  i n i t i a l  protest  c o n t a i n e d  
t h e  f o l l o w i n g  s t a t e m e n t :  

"Diamond-Shamrock n e i t h e r  c u r r e n t l y  p r o d u c e s  
H e x a c h l o r o e t h a n e  n o r  s u b m i t t e d  a b i d  for t h e  
t o t a l  amount.  I n s t e a d ,  Diamond-Shamrock c o u l d  

s u b m i t t e d  a p a r t i a l  b i d  based o n  t h e i r  
f a c i l i t i e s .  T h e r e f o r e ,  w e  c o n c l u d e  t h a t  there 
was i n d e e d  no  domestic commercial p r o d u c e r  a t  
t h e  t i m e  o f  b i d d i n g ,  and  t h a t  o u r  b i d  s h o u l d  
n o t  have  been  d i s q u a l i f i e d  b a s e d  o n  t h e s e  
facts .  " 

' i m p l e m e n t  p r o d u c t i o n  i f  r e q u i r e d , '  and i , 
1 

I While  t h i s  s t a t e m e n t  a r g u a b l y  refers  t o  t h e  a rgumen t  
c o n t a i n e d  i n  C a l  C a p i t a l ' s  December 2 comments,  w e  a g r e e  
w i t h  t h e  Army t h a t  t h e  a r g u m e n t  s h o u l d  h a v e  beeA more 
clear ly  r a i s e d  i n  t h e  i n i t i a l  protest .  However,  t h e  e v a l u -  
a t i o n ,  u n d e r  DAR S 6-104.4, o f  n o n q u a l i f y i n g  o f fe rs  com- 
p e t i n g  a g a i n s t  p a r t i a l  d o m e s t i c  b i d s ,  is a n o v e l  i s s u e  wh ich  
has n o t  p r e v i o u s l y  been  c o n s i d e r e d  b y  o u r  O f f i c e .  We con-  
s i d e r  t h e  A r m y ' s  i n t e r p r e t a t i o n  o f  DAR § 6-104.4 to  be 
e r r o n e o u s .  Our r e s o l u t i o n  o f  t h i s  i s s u e  would be of wide- 
s p r e a d  i n t e r e s t  t o  t h e  p r o c u r e m e n t  community b e c a u s e  i t  
would c l a r i f y  t h e  proper a p p l i c a t i o n  of DAR S 6-104.4. T h i s  
i s s u e ,  t h e r e f o r e ,  c a n  b e  c o n s i d e r e d  u n d e r  t h e  s i g n i f i c a n t  
i s s u e  e x c e p t i o n  (see - 4 C.F.R S 2 1 . 2 ( c )  ( 1 9 8 3 )  of o u r  Bid  

W e  f i n d  no  b a s i s  f o r  C a l  C a p i t a l ' s  c o n t e n t  I o n  t h a t  

Protest P r o c e d u r e s ) .  

Diamond Shamrock d i d  n o t  s u b m i t  a " f i r m  o f f e r "  on  q u a n t i t i e s  
be tween  480,000 and 960 ,000 pounds .  Diamond Shdmrock'  s b id  
was c lear ;  i t  b i d  on  a minimum of 480 ,000  and  mqiximum of 
960,000 pounds .  P a r t i a l  b i d s  were a c c e p t a b l e .  !The re  was, 
t h e r e f o r e ,  n o t h i n g  improper w i t h  Diamond Shamro k s e t t i n g  

As t o  t h e  f i r s t  960 ,000  pounds ,  t h e  c o n t r a  1 t i n g  o f f i c e r  

minimum and  maximum l i m i t a t i o n s ,  

p r o p e r l y  app l i ed  t h e  e v a l u a t i o n  f a c t o r  to  Cal  C a p i t a l ' s  b i d .  
The B u y  Amer ican  A c t  e v a l u a t i o n  factor  is appl ied  for t h e  
, b e n e f i t  o f  domestic b i d d e r s .  Diamond Shamrock b id  o n  t h e  
f i r s t  9 6 0 , 0 0 0  pounds  and  i s  e n t i t l e d  to t h e  b e n e f i t  of t h e  
e v a l u a t i o n  f a c t o r .  However,  i t  d i d  n o t  b i d  o n  u a n t i t i e s  i n  B 
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excess o f  960,000 pounds.  W h i l e  DAR S 6-104.4, -- s u p r a ,  does 
n o t  r e f e r  t o  p a r t i a l  b i d s ,  i t  c l e a r l y  p r o v i d e s  i n  example 
*Gn o f  t h a t  r e g u l a t i o n  t h a t  t h e  e v a l u a t i o n  f a c t o r  is 
inappl icable  when t h e r e  i s  no  d o m e s t i c  b i d .  We c o n c l u d e  
t h a t  t h e  e v a l u a t i o n  f a c t o r  s h o u l d  n o t  have  b e e n  added  to  
C a l  C a p i t a l l s  b i d  o n  q u a n t i t i e s  on which  Diamond Shamrock 
d i d  n o t  bid. I f  IC1 had n o t  b i d ,  t h e  A r m y  would have  
awarded 9 6 0 , 0 0 0  pounds  t o  Diamond Shamrock and  453,025 
pounds  t o  C a l  Cap i t a l .  I C 1  i s  c e r t a i n l y  n o t  e n t i t l e d  to  a 
l a r g e r  c o n t r a c t  t h a n  Diamond Shamrock would have  r e c e i v e d  
u n d e r  t h o s e  c i r c u m s t a n c e s .  I n  t h i s  case, t h e  A r m y  s h o u l d  
have  made a m u l t i p l e  award--the f i r s t  960 ,000  pounds  t o  I C 1  
a t  $0.60 per pound and  t h e  r e m a i n i n g  453 ,025  pounds  to 
C a l  Cap i t a l  a t ! $ 0 . 4 5 7  per pound. T h i s  g r o u n d  of protest  is 
s u s t a i n e d .  

i 
The d e l i v e r y  s c h e d u l e  i n d i c a t e s  t h a t  a d e l i v e r y  o f  

240 ,000  pounds  is t o  b e  made o n  J u n e  1, 1 9 8 3 ,  and  a f i n a l  
d e l i v e r y  o f  240,000 pounds  is t o  be made on  J u l y  1. I t  is 
o u r  u n d e r s t a n d i n g  t h a t  IC1 w i l l  n o t  place o r d e r s  for t h e s e  
d e l i v e r i e s  u n t i l  a b o u t  1 month b e f o r e  t h e  d e l i v e r y  dates .  
I t  t h e r e f o r e  a p p e a r s  t h a t  t h e  e x p e n s e  and  i m p a c t  upon t h e  
a g e n c y  r e s u l t i n g  f rom a p a r t i a l  t e r m i n a t i o n  of I C I ’ s  
c o n t r a c t  a s  t o j 4 5 3 , 0 2 5  o f  t h e  f i n a l  480 ,000  pounds  would be 
m i n i m a l .  A c c o r d i n g l y ,  w e  recommend a p a r t i a l  t e r m i n a t i o n  of 
t h e  c o n t r a c t  f h r  t h e  c o n v e n i e n c e  o f  t h e  Government.  We 
f u r t h e r  recommend t h a t  a c o n t r a c t  for 453,025 pounds  be  
awarded  to  Cal Capi ta l  i f  i t  i s  s t i l l  w i l l i n g  t o  d e l i v e r  a t  
$0.457 per pound and  i f  t h e  company is  o t h e r w i s e  c o n s i d e r e d  
s t i l l  to  b e  e l i g i b l e  f o r  award. I f  n o t ,  t h e  c o n t r a c t  w i t h  
IC1 n e e d  n o t  b& d i s t u r b e d .  

I S i n c e  o u r t d e c i s i o n  c o n t a i n s  a recommendat ion  f o r  
c o r r e c t i v e  a c t i o n ,  w e  have  f u r n i s h e d  a c o p y  to t h e  c o n g r e s -  
s i o n a l  committees r e f e r e n c e d  i n  s e c t i o n  236 o f  t h e  L e g i s l a -  
t i v e  R e o r g a n i z a t i o n  A c t  o f  1 9 7 0 ,  31 U.S.C. S 720 ( f o r m e r l y  
31 U.S.C. fi 1176 ( 1 9 7 6 ) ) ,  wh ich  r e q u i r e s  t h e  s u b m i s s i o n  o f  
w r i t t e n  s t a t e m e n t s  by  t h e  a g e n c y  t o  t h o s e  committees con- 
c e r n i n g  a c t i o n  t a k e n  w i t h  respect to o u r  recommendat ion .  
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